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the trustee acted with discretion, and the horses sold for a fair price, though not 
for enough to pay the costs and expenses, and the debts secured in the first deed. 
The trustee deducted from the proceeds of sale the expenses of the care and feed 
of the horses, and the expenses of sale, including a commission of five per cent, 
to the trustee, as provided by the deed under which he acted, and also a fee paid 
to counsel. 

Held : The trustee did what a court of equity would have directed, if applied 
to, and the deductions made by him from the proceeds of sale were properly made 
and rightly credited to him. 

2. Trusts and Trustees — Counsel fees. The trustee having been allowed the 
amount claimed for counsel fees prior to a final decree in this cause, will not, under 
the circumstances of this case, be granted further allowance on that account on a 
bill of review filed by the adverse party. 



Walke & "Wife v. Moore and Others. — Decided at Richmond, 
March 31, 1898.— Riely, J. Absent, OardweU, J : 

1. Conveyance to a Trustee for Woman and Her Children — Fee in 
wife — Motive for gift. A deed which conveys to a trustee real and personal prop- 
erty for the sole and separate use of a married woman and her children, with 
power to the trustee, upon the written request of the woman, to sell any or all of 
the property and re-invest the proceeds, and reserving to the married woman the 
right to dispose of all the property " by instrument of writing in the nature of a 
last will and testament," vests in the married woman an equitable estate in fee in 
the real estate, and an absolute estate in the personal property. The mention of 
the children merely expresses the motive for the gift to the mother. 

2. Settlement on Wife and Children — Power to wife to direct sale and re- 
invest — Effect of wife uniting with trustee m deed of conveyance. Under the powers 
conferred by a deed to a trustee for the sole and separate use of married woman 
and her children, with power to the trustee at any time when he shall be so re- 
quested in writing by the married woman (deeming it for the benefit of her and 
her children) to sell and re-invest the proceeds, a deed from the trustee to a 
purchaser of the land in which the married woman unites is a sufficient compli- 
ance with the provisions of the settlement which requires the trustee to convey 
on the request in writing of the married woman ; and the necessary inference from 
the conveyance itself is that the trustee deemed the sale to be for the benefit of 
the married woman and her children. 

3. Powers — Execution of — Intent — How shown — Case in judgment. The execu- 
tion of a power is a matter of intention, but the intention need not be expressed 
in the conveyance, or other instrument made in execution of the power. It is 
sufficient if it appears by words, acts, or deeds showing the intention. The inten- 
tion is demonstrated where there has been some reference in the will, or other in- 
strument, to the powers; or a reference to the property which is the subject on 
which it is to be executed; or, where the provision in the will or other instrument 
executed by the donee of the power would be otherwise ineffectual, or a mere 
nullity — in other words, would have no operation except as an execution of the 
power. The case in judgment comes within both of the last two classifications. 
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4. Powers — Donee of power also owning interest in property — Conveyance of the 
properly — Presumption as to intent of grantor — Sub equent acts and conduct of donee 
of power. Where a person who has a power of disposition over property and also 
owns an interest in it, executes an instrument by which he disposes of the prop- 
erty without expressly referring to the power, the instrument will be deemed to 
have been intended as a disposition of his interest, and not as an exercise of the 
power, if the transfer of his interest will satisfy the terms of the instrument; but 
if he has no interest in the property, or though he has an interest in it, yet if the 
instrument conveys a larger interest than he owns, then, inasmuch as the instru- 
ment would not take effect at all in the one case unless referred to the power, and 
would not be satisfied in the other by the transfer of his mere interest, it will be 
construed to be an execution of the power for the reason that it is necessary to 
satisfy the terms of the instrument and the apparent intention of the party. It 
is only where the words of the instrument may be satisfied without an intention 
to execute the power that it is not to be deemed an execution thereof. The sub- 
sequent acts and conduct of the donee of the power may also be looked to, for the 
purpose of showing that the donee regarded the instrument as an execution of 
the power conferred. 

5. Trusts and Trustees — Trustee also part owner of trust subject — Effect of 
failure to describe grantor as trustee — When presumed to have conveyed as trustee. The 
fact that the grantor in a deed, who has a personal interest in the property con- 
veyed and also holds an interest a3 trustee, is not described as trustee can have 
but little weight, when it appears that the cestui que trust also signed the deed, and 
that the deed could not have full effect according to the apparent intention of the 
parties, unless deemed to be an execution of the power conferred by the deed in 
which he was trustee. The deed, in such case, will be deemed to have been made 
in the capacity in which he had the power to make it, and in which effect can be 
given to it according to its purport. 

Rangeley's Adm'e v. Southern Railway Co. — Decided at Rich- 
mond, March 31, 1898. Buchanan, J. Absent, CardweU, J: 

1. Railroads — Public Crossings — Gates — Duty of traveller. A traveller approach- 
ing a railway crossing where gates or other devices are used for the purpose of 
warning travellers of approaching trains must use that degree of care which an 
ordinarily prudent person would use under like circumstances before going on the 
track. While the same degree of care is not required as at crossings where no 
such devices are used, still he must use his senses to ascertain whether or not a 
train is approaching. He cannot rely entirely on an open gate as a guaranty of 
safety. 

2. Railroads — Persons on track — Approaching train — Presumption — Liability of 
company. A railroad company has the right to assume that a grown person seen 
on or near its track will get out of the way of an approaching train, and if he 
fails to do so and is injured, the company is not liable, unless it is shown that after 
the company could have discovered that he was not going to get off the track, it 
could have avoided the injury. 

3. Instructions — Assuming facts — When harmless error — Case at bar — Contribu- 
tory negligence. Although an instruction assumes as a fact a question which should 



